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Facts

Employers use many strategies to identify the most qualified people to hire for a job.  Some read resumes, use interviews, or call references.  Many employers use job-related tests to find the most qualified people for a position.  These tests are legal so long as they are related to the job and the results are not used to discriminate on the basis of race, sex, age, disability, religion, or national origin.  In fact, federal law says tests that are neutral on their face, but have a significant adverse impact on one of those groups, are not allowed unless the test is job-related and there is no alternative that would produce less discriminatory results. 

In 2003, the New Haven, CT, Fire Department had openings for the positions of captain and lieutenant.  They decided to promote candidates from within the department, and hired an outside company to design an exam to determine the most qualified candidates.  The exam results showed that none of the African American test-takers and only two of the Hispanic test-takers scored well enough to be considered for the promotion.  The city held hearings to determine whether or not they should certify the results of the test.  

Several firefighters stated that the test was fair and the questions were nationally recognized. Others complained that some questions were not relevant to the skills necessary for the positions.  A professional organization noted that previous exams used by the city had not disproportionately excluded minorities, so something must be wrong with this test.  The company that designed the test said the content was neutral.  An industrial psychologist reviewed the results and suggested several alternative methods for assessing candidates’ qualifications.  Finally, the city’s attorneys argued against certifying the results, saying that making promotions based on the test could violate Title VII, the federal law prohibiting employment discrimination.  

The city decided not to certify the results, and no promotions were made.  One Hispanic candidate and seventeen white candidates (including Ricci) who had taken the exam filed a lawsuit against the city, alleging that the failure to use the test results violated their Title VII rights.  The district court found for the city, as did the Second Circuit Court of Appeals.  Ricci and the others appealed to the US Supreme Court. 

Federal Law
Title VII

“It shall be an unlawful employment practice for an employer to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national origin”

“…nor shall it be an unlawful employment practice for an employer to give and to act upon the results of any professionally developed ability test provided that such test, its administration or action upon the results is not designed, intended or used to discriminate because of race, color, religion, sex or national origin.”

Issue

Can an employer reject the results of an employment test because one racial group scored substantially higher than others?  Does this rejection violate the rights of the individuals who scored higher?
If someone were to ask you your opinion about this question, what would you tell him/her…
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Pro/Con Arguments From Oyez.org

Reasons to support Ricci



Reasons to be support DeStefano
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Arguments for Ricci
· The city engaged in intentional discrimination by not promoting the well-qualified candidates because of their race.  They didn’t want the white firefighters to get the promotions. 
· The city’s real desire was not to comply with Title VII, but rather to prevent the promotion of high-scoring candidates, based on their race.  The city could have taken steps to study the exam and validate its neutrality, but instead it just threw out the results.  
· Whether it was their intention or not, the fire department, in effect, took away something that belonged to the white applicants because of their status as white.
· Mere statistical disparities do not by themselves violate Title VII.  There is only a violation if the disparities are combined with the employer’s inability to prove that the test is valid and the lack of a less discriminatory alternative.  The city did not try to validate the test or figure out whether there was a less discriminatory alternative.  

· The city has no history of racial discrimination that they were trying to remedy.
· Race discrimination constitutes deliberately disparate treatment on the basis of race, and the motive for such differential treatment (whether it is trying to right historical wrongs or not) is immaterial. Any decision to hire or promote a job candidate in part on the basis of her race is wrong and illegal.
· The State has an interest in ensuring that employment, specifically employment such as firefighting where one’s skill level is incredibly important, is based on merit.  
· A Supreme Court decision for the city will sanction employers’ abilities to discriminate against whites. 
Arguments for DeStefano / City of New Haven

· Title VII explicitly deems neutral policies that have a disparate impact automatically suspect and requires an examination and justification if they are to be maintained.

· The city was not intentionally discriminating against the high scoring white firefighters.  They were simply fulfilling their obligation to comply with Title VII’s rule that a facially neutral test can’t be discriminatory in practice.  

· The disparate test results could lead a reasonable person to conclude that the test was measuring something other than a candidate's future quality of performance.  The fact that not one African-American scored well is indicative of a flaw in the test.
· The remedy (throwing out all the tests) was race-neutral because all races were affected the same way.  

· The petitioners do not have a valid claim of employment discrimination because no one suffered a negative employment action (a significant change in employment status); instead, no one was promoted.  They did not lose promotions to someone else. 
· The city doesn’t have to have past violations of Title VII, nor a current proven violation, to take voluntary steps to avoid breaking the law.  

· The history of race in this country requires that we do our best to ensure that African-Americans are no longer excluded from the most sought-after positions in public life. 

· Discrimination is now largely subtle with institutional and systematic bias.  The city has an obligation to respond to indicators of discrimination, like the disparate test results, even when there is no obvious, overt discrimination. 

· To perform a public function effectively, any governmental department must be well-integrated and must accordingly avoid having a de facto color line in its ranks.
After listening to the oral arguments and  reading the arguments, my opinion changed/did not change because…If I was a Supreme Court Justice on this case I would rule for…for the following reasons…
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What I said in the discussion today OR what I would have said if I had spoken?  ____________________________________________________________________________________________________________________________________________________________________________________

____________________________________________________________________________________________________________________________________________________________________________________

3 classmates and their ideas that I made me rethink my position, articulated my views well, or were particularly impressive in their thoughtfulness. Who presented it and what or why did you like about their argument? 

                               (if not present, what do your parents, peers, coworkers, etc. say about this issue)
1. ________________________________________________________________________________________ __________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________

2. ________________________________________________________________________________________ __________________________________________________________________________________________
__________________________________________________________________________________________
__________________________________________________________________________________________3. ________________________________________________________________________________________ __________________________________________________________________________________________
__________________________________________________________________________________________
____________________________________________________________________________________________________________________________________________________________________________________ 
SCOTUS Decision AND Explanation: _________________________________________________________________ 

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Did SCOTUS get it right?  I agree/disagree with the decision and its reasoning because…
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Decision
Justice Kennedy wrote the opinion of the Court, in which Chief Justice Roberts and Justices Scalia, Thomas, and Alito joined.  Justice Scalia wrote a concurring opinion.  Justice Alito wrote a concurring opinion, in which Justices Scalia and Thomas joined.  Justice Ginsburg wrote a dissenting opinion, in which Justices Stevens, Souter, and Breyer joined.

Majority
In a 5-4 decision, the Court ruled that New Haven violated Title VII when it threw out the test results.  Title VII prohibits two types of discrimination:  disparate treatment (intentional discrimination) and disparate impact (actions that don’t appear discriminatory on their face, but are in their effects).  The Court held that the city’s decision to throw out the test results constituted disparate treatment of those firefighters eligible for promotion because the results were thrown out based solely on race.  They held that an employer cannot engage in disparate treatment simply because they fear a disparate impact lawsuit (as the city justified its decision to throw out the test results by claiming that if it had not, it would have faced a disparate impact claim from the African American firefighters).
The Court asserted that an employer could engage in intentional discrimination only if it could show that there was a strong basis in evidence that it would be held liable in a disparate impact suit from other employees.  In other words, New Haven could only throw out the test results (an intentionally discriminatory act) if it could show a strong basis in evidence that it would lose a disparate impact claim by the African American firefighters.  The Court found that New Haven did not show this strong basis in evidence because, while the test results did have a discriminatory effect, New Haven could have defeated the disparate impact claim by proving that the test was job related and that there was not a less-discriminatory alternative available.
Dissent 

The dissent argued that New Haven’s decision to throw out the test results did not violate Title VII, disputing the Majority’s ruling on several grounds.  First, the dissent asserted that employers who reject a test because of a disparate impact are not engaging in intentional discrimination.  Second, they asserted that the “strong basis in evidence” standard is arbitrary and should not apply.  Instead, they would argue that employers need only to have good cause to believe that the job test could not be proven to be a business necessity with no less discriminatory alternatives.  The dissenting justices pointed out that there was ample evidence to question how well the test actually measured relevant job-related information.  There was also evidence that there may have been less-discriminatory alternative methods for determining promotions required that the test results.  Therefore, New Haven had good cause to believe that the test would not meet Title VII’s requirements for job-relatedness and less discriminatory alternatives and should have thrown the test out.  

The dissent pointed out that there has been a long history of racial discrimination, particularly in firehouses, and Title VII has been an effective tool in combating practices that may appear facially neutral, but are, in effect, discriminatory.  The city was reasonably trying to avoid a disparate impact claim from the minority firefighters.  The majority’s decision will discourage employers from taking voluntary actions to prevent disparate impact out of fear that they will face disparate treatment claims from others.  Finally, the dissent criticized the Court’s decision to rule that New Haven had violated the new “strong basis in evidence” standard, rather than giving the city a chance to prove they did have a strong basis in evidence in the lower courts.
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